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Fair use system of copyright plays an important role for interests balance. It 
adjusts and balances the interests of authors, propagators and the users directly. The 
target of interests balance is to maximize the benefits of the three under maintaining 
the interests of authors. So that it can achieve the goal of legislation on copyright and 
pursuit of equity benefit. Fair use system of copyright also plays such a role on 
Internet. If the system was not reasonable used on Internet, the net citizens will easily 
step into the dangerous place. In such condition, it not only damages the public 
benefits and breaks the natural balance of Copyright Law, but also harms for culture 
spread and makes against the tenet of copyright legislation. At the same time, so many 
cases of small amount of money and dispersive defendants bring inconvenience for 
judicature. This article will study the issue that how to use fair use system on Internet 
in order to realize its legislation goal. The article includes four parts except the 
preface and the conclusion. 
Chapter 1 gives the general analysis of the fair use system, and mainly describes 
its concept, characteristics in law, formation, development, systematic structure, and 
nature; its relationship with interests balance; its value in law, and so on. Which is a 
comprehensive analysis based on legal theory. 
Chapter 2 discusses the challenges it faces under the network environment. 
Firstly, states that the challenges copyright brings about against network environment. 
Then expounds its challenges under the network environment. At last, fully 
demonstrates the rights of technical measurement and its relationship with fair use 
system. 
Chapter 3 states some disputes pertinent to fair use system under the network 
environment, including the adoption, abolishment or scope of fair use system; 
suggestions of network contract, and so on. Based on this, the writer puts forward her 
own opinions that the reasons of the existent of fair use system under the network 
environment, besides this, the author gives explanations and comments on the 
adjustment reflected in foreign laws and international treaties.  














how to apply the fair use system efficiently based on the current law framework. It is 
divided into four sections. Section 1 mainly discusses the law situations of fair use in 
our country and explains the related lawmaking; Section 2 mentions the shortage of 
fair use system of our country; Section 3 mentions the principles of application of fair 
use system under the network environment and the property definitions of new using 
behaviors of works, and analyze the disputes of works authority, for instance, the 
typical cases:《A murder case caused by a steamed bread》and《Promise》. 
 













目   录  
 
目  录 
 
前  言 ····················································································································· 1 
第一章  传统合理使用制度一般性分析 ····················································· 3 
第一节  合理使用的概念及其制度构成 ································································ 3 
一、合理使用的概念及其法律特征 ································································ 3 
二、合理使用制度的产生和演变 ···································································· 4 
三、合理使用的制度构成 ················································································ 5 
四、作品合理使用的性质 ················································································ 6 
第二节  合理使用制度与利益平衡理论 ································································ 9 
一、法律对利益的调节 ···················································································· 9 
二、著作权中的利益格局与利益调节····························································· 9 
三、合理使用制度于利益平衡的意义··························································· 10 
第三节  合理使用制度的法律价值 ······································································ 11 
一、公平正义的价值 ······················································································ 11 
二、人权价值·································································································· 11 
第二章  网络环境下合理使用制度面临的挑战 ····································· 13 
第一节  网络环境对著作权的挑战 ······································································ 13 
一、作品的载体从有形到无形 ······································································ 13 
二、作品传播方式和传播速度发生改变······················································· 13 
三、网络的跨国界特点模糊了著作权的地域性 ··········································· 14 
第二节  网络环境对合理使用制度的冲击 ·························································· 14 
一、网络环境下创设的新的著作内容缩小了作品合理使用的范围 ··········· 15 
二、网络导致的使用作品的低成本化、便捷化使得合理使用 
与侵权行为的界线变得模糊 ·································································· 16 
















第三章  合理使用制度所引发的议题························································ 19 
第一节  合理使用制度存废和范围 ······································································ 19 
一、“抑合派”与“扬合派”的分歧 ··································································· 19 
二、网络契约的提出 ······················································································ 20 
第二节  合理使用制度在网络环境下存在的合理性分析··································· 22 
一、法哲学基础 ······························································································ 22 
二、宪法学基础 ······························································································ 22 
三、经济学基础 ······························································································ 23 
四、制度适用基础 ·························································································· 23 
五、现实的需要 ······························································································ 24 
第三节  域外法及国际条约的解决方案及评析 ·················································· 25 
一、各国内国法应对网络时代的到来著作权合理 
使用制度的相关规定 ·············································································· 25 
二、国际条约针对网络环境的规则调整······················································· 27 
三、评析·········································································································· 27 
第四章  我国合理使用制度在网络空间的适用 ····································· 29 
第一节 我国作品合理使用制度及其在网络空间的适用之立法 ······················· 29 
一、相关立法、司法介绍 ·············································································· 29 
二、相关制度的解读--重点解读《保护条例》 ············································ 31 
第二节  我国合理使用制度面临的挑战和存在的不足······································· 33 
一、“具体规定性”立法模式遭到质疑 ··························································· 33 
二、具体规则存在许多模棱两可、定义不清的情况 ··································· 34 
三、缺失网络环境下作品的使用行为的明确调整 ······································· 35 
第三节 网络环境下我国合理使用制度的变革 ·················································· 36 
一、网络环境下我国合理使用制度的适用原则 ··········································· 36 














目   录  
著作权纠纷 ······························································································ 41 
结  论  我国合理使用制度的改革方向 ··················································· 44 
一、 终确立“规则主义”和“抽象主义”相结合的立法模式 ························ 44 
二、合理使用的范围有扩张也有压缩··························································· 44 
参考文献··············································································································· 45 





























Preface ···················································································································· 1 
Chapter 1  The comprehensive analysis about  
fair use of copyright ··································································· 3 
Subchapter 1  The definition and systematic structure of fair use······················ 3 
Section 1  The definition and characteristics in law ········································ 3 
Section 2  The formation and development of fair use ····································· 4 
Section 3  The systematic structure of fair use ················································· 5 
Section 4  The nature of fair use ····································································· 6 
Subchapter 2  The relationship with interests balance theory ···························· 9 
Section 1  The adjustment of law to interests ··················································· 9 
Section 2  The interests division in Copyright Law ·········································· 9 
Section 3  The significance of fair use in Copyright Law······························· 10 
Subchapter 3  The value of fair use system in law ··········································· 11 
Section 1  The value of fair and justice··························································· 11 
Section 2  The value of human rights ··························································· 11 
Chapter 2  The challenges fair use facing under  
the network environment ······················································· 13 
Subchapter 1  The challenges Copyright Law facing under  
the network environment ···························································· 13 
Section 1  The change from material carrier to invisible carrier ····················· 13 
Section 2  The change of mode and speed of transmission ····························· 13 
Section 3  The trans-national characteristic of network is changing  
the regional characteristic of Copyright Law ································· 14 
Subchapter 2  The challenges fair use facing under  
the network environment ···························································· 14 
Section 1  The extent of fair use is being compressed by news copyrights····· 15 
Section 2  The boundary between fair use and tortuous act is narrowing ······· 16 














Section 1  The definition and significance of technical measures··················· 17 
Section 2  The relationship with technical measures ···································· 18 
Chapter 3  The Discusses about fair use under  
the network environment ······················································· 19 
Subchapter 1  The arguments about existence and abolishment  
and extent of fair use···································································· 19 
Section 1  The difference between the supporters and the opponents ············· 19 
Section 2  The network contract ····································································· 20 
Subchapter 2  The analysis about rationality of fair use under  
the network environment ···························································· 22 
Section 1  The basis of legal theory ······························································ 22 
Section 2  The basis of constitution ································································ 22 
Section 3  The basis of economics·································································· 23 
Section 4  The basis of system········································································ 24 
Section 5  The basis of reality ········································································ 24 
Subchapter 3  The responses of all nationalities and international treaties ····· 25 
Section 1  The responses of all nationalities ··················································· 25 
Section 2  The responses of international treaties ··········································· 27 
Section 3  The writer’s opinion ····································································· 27 
Chapter 4  The application of fair use system of our country under  
the network environment ······················································· 29 
Subchapter 1  The situation of fair use system of our country·························· 29 
Section 1  The related acts·············································································· 29 
Section 2  The comprehension to the related acts ··········································· 31 
Subchapter 2  The shortage of fair use system of our country ·························· 33 
Section 1  The shortage of the legislation pattern ········································· 33 
Section 2  The shortage of the legal rule························································· 36 
Section 3  The lacking of judgment of new usage method of works··············· 35 
Subchapter 3  The revolution of fair use system of our country  
under network environment························································ 36 
Section 1  The principles of application of fair use system under  














Section 2  The judgment of new usage behaviors of works ···························· 38 
Section 3  The analysis of the typical case······················································ 41 
Conclusion  The future of fair use system ··············································· 44 



























前   言  
 1
 

























                                                        
① 尼葛洛庞帝(Negroponte).数字化生存[M].海南:海南出版社,1997.15. 
② 邹忭,胡骏.网络环境下信息知识产权保护的初步探讨[A].情报理论与实践(19)[C].1996(2).37. 















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
